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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE G- CALI FORNI A

In the Matter of the Appeal of ;

3538 WLSH RE CORP., ET AL. )
Appear ances:

_ For Appellant: Robert L. Spencer, Certified Public

J;) Ev(j“““ Accountant; Irving M Peretz, Conptroller
1 'L“j ¥§§§*Respondent: Burl D. Lack, Chief Counsel

Alg 2 i95) Crawford H Thomas, Associate Tax Counse
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B0agpy’ . .
f%ls appeal ismade pursuant to Section 25667 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board on the protest of 3538 Wlshire Corp., et al., toaproposed
assessment of additional franchise tax in the amunt of
$103,586.45 for the income year ended Septenber 30, 1953.

Ti shman Realty & Construction Co., Inc. (hereafter referred
to as "Tishman") qualified to do business in California on June 7,
1948. In January, 1950, it acquired an option to purchase certain
| and | ocated at 3440-50-60 WIshire Boulevard in Los Angeles.
Durln%v19so_T|shnan |ncoE£orated two whol | y- owned subsi disraies
3440 Wlshire Corp. and 3462 Wlshire Corp. ("3440" and n3L62n),
Land designated 3440 WIshire Boul evard was conveyed to 3440 and
| and known as 3450-60 WIshire Boul evard was conveyed to 3462.
Tﬂeselcogporatlons gave Tishman their obligations for the cost of
this Iand.

Construction of a three-section building on the land
comenced. When conpleted, it was known as 3450 WIshire Boul e-
vard. A general construction contract was given to a construction
company on a cost-plus basis, and construction was supervised by
a wholly-owned Tishnman subsidiary.

Ti shman tenporarily advanced the funds to 3440 and 3462
for expenses until a construction loan fromthe Irving Trust _
Conﬁgny, totaling $5,480,000, was arranged. This loah was repaid
in My, 1952, when, after conpletion of the building, Prudentia
| nsurance Conpany of America {"Prudential®) provi ded conventiona
financing in the formof a $7,525,000 | oan secured by nortgages.
After the building was conpleted, 3440 and 3462 rent’ed space in
it to tenants.

On Septenmber 11, 1952, Prudential wote Tishman that pur-
chase of the entire 3450 W/l shire Boul evard property at a price
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of $11,000,000 with sinultaneous |easeback to a wholly-owned

Ti shman subsi diary had been authorized by Prudential's Board of
Directors. Tishman was asked to indicate acceptance of these
terns.

Anot her subsidiary, 3450 Wlshire Corp. ("3450"), was
formed by Tishman early in 1953. On March second of that year,
3440 and 3462 consummated the sale of the property to Prudenti al
and on the sane day Prudential |eased it to 3450 for a term of
14 years with four renewal options of 21 years each. In order to
exercise the first 2l.year option, the |lessee was required to
make a paynment of $1,350,000. As a condition of the agreement the
vendors of the propert dep05|ted $990, 000 as security for the
| essee's performance of its |ease obligations, the deposit to be

returned after the fifth |ease-year. i shman was required to
?uarantee the |ease paynments to Prudential. Prior to the end of
heir fiscal year, Septenber 30, 1953, 3440 and 3462 dissol ved.

Tishman withdrew fromthis State in Cctober, 1953. After acquir-
ing the |ease, 3450 rented space in the building to tenants
through a property nmanagement conpany.

The liability of 3440 and 3462 for franchise taxes was
assumed by 3450. I'n 1956, 3450 sold the lease on the Wlshire
roperty and dissolved. Its franchise liability was assumed by
325 Wlshire Corp. whose liability was assumed, on dissolution
by 3538 Wlshire Corp., the nanmed Appellant. Al corporations
wer e Tishman subsidiaries.

_ The sale of the WIlshire property in 1953 resulted in a
%a|n of $906,548.10 to 3440 and a gain of $2,015,157.54 to 3462.
he franchise tax, a tax paid for the privilege of doing business
wthin this State, with exceptions not relevant here, is neasured
b% applying the tax rate to the net income of the corporation for
the preceding year. (Revenue and Taxation Code, §23151.) Thus,
I f a corporation ceases to do business in California because of
di ssolution or withdrawal, no tax is measured by the incone earned
by the firmduring the year it ceases to do business. Since the
gain on the sale by 3440 and 3462 was realized in the same fiscal
Yﬁar that they dissolved, no franchise tax has ever been paid on
is gain.

~ The Franchise Tax Board takes the position that the gain
realized by 3440 and 3462 should be included in the neasure of the
tax on 3450 for the taxable year ended Septenber 30, 1954, under
Section 23253 of the Revenue and Taxation Code. This section pro-
vides that where all or a substantial portion of a taxpayer's
busi ness or property is transferred, pursuant to a reorganization
to another taxpayer, the net income of the transferor for the
taxabl e year in which the transfer occurs should be included in
the neasure of the tax on the transferee for the taxable year
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succeeding the year in which the transfer occurs. For the purpose

of applying this provision, Section 23251 defines "reorganization"
as follows:

(aL a transfer by a. . . corporation of all or a
substantial portion of its business or property
to another ... corporation if imediately after
the transfer the transferor or its stockhol ders

or both are in control of the . . . corporation to
which the assets are transferred; or (b) a nere
change in identity, formor place of organization
however effected; or (c) a nmerger or consolidation
or (d) a distribution in liquidation by a ...
corporation of all or a substantial portion of its
busi ness or property to a .., corporation stock-
hol der, and the . . . “corporation stockhol der con-
tinues all or a substantial portion of the

busi ness of the liquidated ... corporation.

The foregoing provisions were enacted to prevent the avoidance of
franchise tax that would otherw se be possible by a mere change
in the corporate structure. (See San Joaquin G'nning Co. v.
McColgan, 20 Cal. 2d 254.)

~The San Joaquin case made it clear that the reorganization
provision should be Tiberally construed so as to include any pro-
cedure which changes the corporate structure wthout substantia
change in the business operations and interests involved, Thus
a nere change in form wthout a change of substance, wll not
avoi d paynent of franchise taxes which otherw se would be due.

Prior to the sale and |easeback of the building in question,

3440 and 3462 rented space in the building to tenants and were
conpletely controlled by Tishman. Thereafter 3450 rented space

to tenants in the sane building and that corporation was_com
gletely controlled by Tishman. = Before the transaction, 3440 and
4.62 operated the business as owners of the building subject to
nortgage payments while 3450 operated the business under a |ong
term | ease subject to payments under the lease. Appellants argue
that this constituted a substantial change in the business enter-
prise, preventing the operation of Section 23251

Appel lant's argunent would be entirely foreclosed if 3440
and 3462 had |eased back the proPerty t hensel ves and had then
transferred the |lease to 3450. n essence, that is exactly what
occurred. The sale and the |ease were inextricably related, the
| ease on prearranged terms being a part of the consideration to
whi ch 3440 and 3462 were entitled in making the sale to Prudential
Those corporations transferred the lease to 3450 through
Prudential as a conduit, just as effectively as if the transfer
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were made directly by them To conclude that the effect of the
arrangement is signiticantly changed nerely by the artificia
device of splitting the transaction through a sale by the two
control led corporations and a prearranged |easeback to another
unjustifiably exalts form over substance. The conplete control
exercised by Tishman, its ability to negotiate the entire terms
of the sale and |easeback package and the lack of practica

i nportance to Tishman as to which whol [ y-owned subsidiary was the
nom nal |essee are additional circunstances which undermne the
significance of the sequence of formalities followed in carrying
out this transaction.

This Board is of the opinion that the sale and |ease
arrangenent resulted in a reorganization within the neaning of
subdi vision (a) of Section 23251, as a transfer of business or
property between corporations controlled by the same interests
and is also enconpassed by subdivision (b) of that section, which
applies to "a mere change in |dent|ty(}02} form. . . of organiza-
tion however effected.” (Enphasis "added.)

ORDER

Pursuant to the views expressed in the OQpinion of the

?oard on file in this proceeding, and good cause appearing there-
or,

- I T |'S HEREBY ORDERED, ADJUDGED arb DECREED, pursuant to
Section 25667 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board on the Protest_of 3538 W1 shire Corp.,
et al., to a proposed assessment of additional franchise tax in
the amount of $103,586.45 for the |ncqne(¥ear ended Septenber 30,
1953, be and the sane is hereby sustained.

Done at Sacramento, California, this 19th day of July,
1961, by the State Board of Equalization

John W, Lynch , Chai rman
(20. R. Reilly , Menber
Ri chard Nevins , Menber

, Menber

, Menber

ATTEST: Dixwell L. Pierce, Secretary
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